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was, of tlus Date, a 
Trinity Hoſpital by the Mag 
2 mul ns, 


Treafirer to this Hoſpital does wt hy refemble the 3 
Dechion of the Treaſurer, or other *Qffice-bearers within the 
Royal Burghs, which intitles them to continue in Office 
from Fear to Year, this Office of 'Treafurer to the Trinity 
Heipital is merely precarions, dumm Aenep/acito, à Cirtum 
nee which, in the Sequel, chie Petitioner will have oceafon 
lay Streſs upon. 
n not uſual, at that Tink; . any e 

tom the Treaſurers of thoſe Hoſpitals whereof the Magi- 
ſtrates and Town-council. were the Adminiſtrators; and it 


Pears, that — and Town-concit kad been ex 
ä N 1 


was in part taſu with the Treaſurer of the Trigizy Hoſpital, 


any thing' that could appear „they might be in arrear for 
the whole of their Intromiſſions, what Part there. 
"Mi of they had applied for the interim Su of the Hoſpitals. 


and faithful Adminiſtration. 


in order to avoid any Examination into the State of his Ac- 


to the Extent of 400 J. and as. the Magiſtrates could witlr 


were due, or that it was meant to make him liable for the 


n 2 * 
in ſtating and clearing Accounts, from time 
to time, with che Treafirer of theſe Hoſpitals, ſo that, for 


The Treaſurer of Heriats Hoſpital, who, in this reſpect, 
having unexpeRedly failed in his Circumſtances greatly in 
arrear to the Hoſpitat, which gave occaſion to great Clamour 
and Complaint againſt the Magiſtrates for ſo culpable a Fail- 
ing in Duty, both of the Neglect to exact Caution, and in 
not calling their Treaſurer regularly to account, a Reſolu- 
tion was taken, that, in Time coming; the Perſons intruſted 
with Offices of this Kind ſhould Caution for their due 


There is not the leaſt Appearance that this Reſolution, 
which only reſpected future Appointments, was meant to 
comprehend Mr. Pitcairne, who was already in Office as 
Treaſurer to the Trinity Hoſpital, and whoſe Credit was not, 
at that Time, liable to any Suſpicion. However, Mr. Pu- 
cair ne, conſcious, as may be ſuppoſed, of his own Inſolvency, 
which ſoon thereafter broke out, and of his being greatly in 
arrear from his Intromiſſions with the Hoſpital's Funds, did, 


counts, whereby theſe Arrears might have been diſcovered, 
make a voluntary Offer to the Magiſtrates to find. Caution 


no Reaſon reject ſuch an Offer, Mr. Pucairne applied to 
the Petitioner to bind as Cautioner for him, in his future 
Management of the Hoſpital- funds; and as the Petitioner 
had then no Suſpicion of his being thereby ſubjected to by- 
gone Arrears, as he had no Knowledge, — fach Arrears 


ſame, and had no Reaſon. to doubt that Mr. Pitcairne's by- 
gone Accounts had been e ſettled and cleared, he 
| readuy 
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Magiſtrates, they gave e Orders to 


2 the 


tionry; which was accordingly done and executed, both by 
Pucairne and the Pecitioner, af de Tenor W 


mentioned. 

As the ener had ao. Communings/upon this Subject. © 
with the Magiſtrates and Town-council; he has no Know- 
what paſſed between Pitcairne and them upon that Oc- 
though, according to the Information he has received, 
it was never once mentioned or propoſed that Mr. Pitcairne 
ſhould find Caution for Bygones ; and res zp/a loguitur, that 
this could not poſſibly be intended, as it now appears that 
Mr. Pitcairne, at that Time, was in-arrear conſiderably more 
than the 400 J. and might have been in arrear double or triple 
that Sum; ſo that if it had been intended that Security 
ſhould be found for bygone. Arrears, they would - undoubt- 
edly have ſtated Accounts: with Fab in order to diſco- 
ver what his bygone Arrears were, and would have obliged 
him, either inſtantly to pay up that Arrear, or to find Cau- 
tion for the ſame, whatever the Extent of 1 it was, beſides the 
400 J. to anſwer future Intromiſſions; 


| This Fact is capable of Proof; but the Petitioner does ex - 
| pect It will not be denied on the Part of the Magiſtrates, and 


as it ſtands confeſſed, that from the Date of Pitcairnes Ap- 


; pointment, till this Day, they have never ſtated Accounts 


| with him, and conſequently could have no Knowledge whe- 
ther any or what Arrears were due by him; the — 

calls upon them explicitely to confeſs or deny, whether there 
was, upon this Occaſion, any the leaſt mention of Arrears, 
as ſuppoſed to be due by Pitcairn, or that Caution ſhould be 
] found for theſe ; and if it ſhall be confeſſed, which the Pe- 
titioner expects it will, that no ſuch thing was ever men; 
tioned, eicher when the aforeſaid Reſolution was taken wy 
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L 4.1. 
the Magiſtrates, or when Pitcairne voluntazil offered to ſind 
Caution, the Peritioner will be pardoned to think, it will be 
an extreme hard Caſe, that Piicairne s interveening Inſolven- 
cy ſhall ſubject him, the Cautioner/ in the Payment of thele, 
An AA e eee, eee ee e [tw 1 4:14 
For your Lordſhips wül bed W 
Row! Piteuirne's Accounts, 'that he was nt chat Time Debitor 
to tlie Hoſpital, in a Sum conſiderably above the 400 J. and 
when he gave way in the — of Heri 1764. ſcaree 
five Weeks after the Petitioner had granted the Bond af (au- 
tionry, he remained Debitor to the Hoſpitalclin 440 “. Ster- 
ling, though he bad paid ay .oonfadegabla] gums for che 
Hoſpital's Uſe. 197? eee 94 broysd „nt 
And your Lordſhips will further be informed, ahotifrom, 
Mr. Pitcairne's' Caſh- book it appears, that from the Time he 
firſt made the Offer to find Caution, his! whole; Jatromiſſians 
with the Hoſpital· revenue amounted te no mort than 391. 
Sterling, of Which Sum, 9. Sterling; only, was received 
after the Petitioner had granted the Bond of. Cautionry. To 
all which 'the Petitioner has only further to add in Point 
of Fact, that, as Mr. Pitcairne gave way upon thecr3d'/ of 
April - 1764, i. e. about four Weeks after the: Petitioner had 
granted his Bond of Gautionry, the! Maꝑiſtrates turned bim 
out of Office, and appointed another m his NHlace. 
Upon Diſcovery that Pitcarrne' wasowing: fo-great mode 
rear, the Magiſtrates were pleaſed” to — Demand: upon 
the Petitioner» for 400 J. and; upon che Petitioner's: remon· 
ſtrating againſt the Injuſtice of. this Glaini ohe w threaten- 
ed with Diligence, which obliged him to apply for Suſpen- 
fion, which was paſſed; and the Suſpenſion coming to be 
diſcuſſed before Lord Strinben, his Lond{lips was pleaſed to 
find the Letters ordetly protetded and apon adviſing a Re- 
claiming Petition and Anfwers, your Lordſhips were pleaſed, 
to adhere, by Interlocutor 6a Julp-2766. e — 
F; 
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The Petiioner* takes the liberty, which the Forms of 
court allow, of ſubmitting this Queſtion to your 
Review; and, conſcious do himſelf,” that he had not the 
moſt diſtant Intention of bound for Bygones, he 
muſt think it will be an extreme hard Caſe, if the Bond of 
Cautionry, formed one of che Servants of the Town- 
Council, ſhall receive ſuch a Conſtruction, as to ſubjet him 
[| to ſo large a Sum, when Mr. Pitcairne continued his Office. 
>| but a few Weeks after his Cautionry, and in that Time had 
: intromffion with no more but 9 J. Sterling. 
Cautionary Obligations have always been in uſe to receive 
1 the moſt ſtrict Interpretation, and never to be extended, by 
Conſtruction, beyond the preciſe Letter of the Security, It 
is a literarum obligatio in the ſtricteſt Senſe; and this 
ought the rather to obtain in the preſent Caſe, when it is 
conſidered, that the Bond of Cautionry was formed by 
Servant of the IVwn- council, and, a that be Hog 
dark or doubtful Expreſſion therein ought to we conſtrued: 
againſt them, and, inſtead” of extending, to- reſtrain, the 
Words of the cautionary Obligation, as far as poſſible. 
When the Tenor of the Bond of Caution is attended to, 
it appears inaccurate in the higheſt Degree; for, as it ſtands; 
confeſſed; that the utmoſt- Length it was ever intended the 
Petitioner ſhould be bound, was to the Extent of 400 J. 
te Bond, if rightly conceived, ought to have bound George. 
n Pitcairne, and him only, to make juſt Count, Reckoning 
„ind Payment, of the Rents and Revenue of ſaid Hoſpital, 
- WH fo-far as intromittedt with by him, and to pay over the ſame 
to che particular Uſes and Purpoſes as ſhould be directed, 
and that without any Limitation, as to the Sum for which 
George Pitcairue was to be ſo bound, which behoved to de- 
wal upon the Extent of his Intromiffions ; and the Peti-- 

tioner, as Cautioner, ſhould: have been taken bound for. 

-» MW George Pitcairne's Performance of the Premiſſes, to the Ex- 
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AInſtead-of Ihicll/ 48: Mg Mond in -canceived,, George Pi. 
cairne and the Petitioner are. ca n, codjunctiy and ſeveralh, 
bound for "ob all and he the Premiſſes, to 
vhkich is ſubjoidded the ¶lauſe that was meant to limit the 
"Petitioner's Ouligation to the:qoorh. hu arch, as conceiy. 
ed, limits the Obligation upon George Pitgaarne, as. ly 2 

upon the Petitioner, to make all Deſiciencies to 

tent of the ſaid Sum of 4. 

So that, acrording to the literal Canſtructi on af this.laſ 
mentioned Clauſe, compared with the Recital aathe Pre. 
-amble of the Bond, bearing, that George Piſcainne had pro- 

poſed to give Bond ta the Extend of 400 {,:by, himſelf, and 

the Petitioner as Caution for him, it would ſeem, that nei 
ther Pitcairne nor the Petitioner, was to be bound beyond 
the 400 l. though Pitcairn s Intromiſſions had been  tripk 
that Sum; in flat Contradiction to which, according to the 
Conſtruction endeavoured to be put upon the laſt, Clauſe 
Pitcairne and the Petitioner are bound to make good all De- 
ficiencies to the Extent of the 4%. 
And, if the Clauſe with regard to making up Doeh 
ciencies, ſhall be regarded, not as referring to the forme 
Clanſes, but as conſtituting, of itſelf, a diſtinct Obi. 
 gatiori, and reſpecting a Period entirely different, viz. the 
Intromiſſions prior to che Date of the Bond, A very extraor: 
dinary Confequence muſt follow, that che Petitioner's Obl- 
gation is much bedader than the Magiſtrates offer to main 
tain Upon this laſt Qlauſe he would be to male 
good the· Balance at chat Time in Pitcairne's. to the 
Extent of 400 l. and by the former Clauſe, l ic himſelf 

49 hold Count iand Reckoning to the Hoſpital, without an 
limitation or Reſtriction whatever, he would bekides be liable 
for all Intromiſſions poſtgrior, ta the Band, to whatever Sum 
hey might happen to amount. A Propoſition, than which 

: -ciothing- can poſſibly be dnore * to the Intention of 
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to underſtand them, the Petitioner muſt 


ties plainly was, that; Prizamae, ſhould be an forall 
tis Intromiſſions AHatever che Extent of them was, and 
that the Petitioner ſhould only be liable to the Extent of 
400 l. ſuppoſing that Pitcairnes future Intromiſſions ſhould 
be ten times that Sum; and therefore, the laſt Clauſe muſt 
be held merely as the former Clauſe for the Peti- 
tioneiꝰs Cohcern, and the Word Defcirncics, muſt 
de tmiderſtood as reſpectin 
ſhall be intromitted with, (for which alone the Obligation 
0 account is conceived), ſo as the ſame did not exceed the 
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„And chat chis was the Magiſtrates.own Senſe of che Mat- 


er a appears from their judicial Admiſſion in this Proceſs, 


which reſtricts their Demand againſt the Petitioner, to the 
460 l. neat though TO Intromiſſions exceeded * 
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The Intention of Panties, hn 4 Petitioner, in no E— 


vent, ſhould bel linbie beyond the reſtrited Sum, ſtanding 
thus confeſſed, the Reſtriction affords the moſt ſatisfying 
Evidence of the paſt Intromiſſions not being under the Con- 
ſideration or the View of the Parties. The yearly Revenue 
of the Hoſpital is about 800 J. Sterling ; had. the Magiſtrates 
thought of P:tcairne's being already upwards of 400 l. in ar- 
rear, and knowing that he was immediately to receive 800 J. 
more, it cannot be believed, that they would allow of a Re- 
ſtriction in the cautionary Engagement, even to a ſmaller 
dum than was dub at the Time. But their Intention certain- 
y was t9-take-Steuvity for the Sum which might probably 
be in the Freaſurer s Hands, at che (Time for the 
Clearance of Accounts, either ſuppoſing that he had none 


on Alle Mama, chat thel Patirioner 
iſtrates cau reconcile theſe Ulauſes in the: Senſe 


Deficiencies ariſing on what | 
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of the Hoſpital's - "Money | id his TY when the Tranſaction 
happened,. or that it would be all expended on the n 

Us 1 2 the Time of Clearance, which would infallibly 
have been the Caſe, had not the Bankruptcy fo ſuddenly en. 
ſued. The Obligation was therefore reſtricted to 400 5 or 
Half a Year's Revenue, according to the Jes ge, Cuſtom, 
founded upon the Suppoſition, that a Treaſurer will never 
have more in his Hand at one Time. 

But in whatever Manner the inaccurate and contradictory 
Clauſes ſhall be reconciled, the Queſtion ftill remains, whe. 
ther, by the Conception of this Bond, and by the general 
Principles of Law applied to cautionary Engagements, this 
Bond can be underſtood to oblige the Petitioner to be ac- 
countable for Pitcarrne's Intromiſſions, and to make 
whatever Deficiencies he had incurred from the Period of his 
being firſt appointed. Treaſurer. to this Hoſpital, whatever 
the Amount of theſe Thould be, or to the Extent of 400/ 
when theſe Deficiencies had ariſen before that the Petitioner 
had come under this cautionary Obligation. The Magi 
"ſtrates admit, it was in no Event to go beyond the 400/. 
and the Petitioner humbly contends, it can in no Event re. 
ſpect Intromiſſions or Arrears of a prior Date. | 

The obligatory Words do all reſpect to future Time. 1: 
45 a general Rule in the Interpretation of Contracts, Obligi- 
tions, and even of Laws themſelves, that they have no Re- 
troſpect, unleſs it is ſo declared in clear and expreſs Words. 
And the Specialty above taken notice of, viz. that Georg: 
Pitcairne held 1 this Office precanouſly, and was removeable at 
pleaſure upon an Hour's Warning, had he remained never 
ſo ſolvent, ought, in the Petitioner's Apprehenſion, to put 
this Matter out of doubt, as the contrary Doctrine would 
be attended with the moſt unjuſt and abſurd Conſequencss. 

__. To illuſtrate this, let it be fuppoſed, that, in — 
of one Week, or one Day, after granting this Bond of Cav 
tionry, when Pilcairne had not intromitted with: one Far- 
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Gee that ſuch Uſe was to have been made of 
The Petitioner ſhall conclude with the W Roman 
Lawyer, J. 99. de verb. r 12h Quicquid adfiringends obliga- 
tioms eff, id 150 bus exprumtur, omiſſum intelligen- 
dum eft ; ac fere ſecundum ä interpret guia fli- 
pulatori liberum fuit verba late concipere. 
Agreeable to which Feet, ad tit. de fidejuſf. F 12. lays down 
the Rule in theſe Words : Et generaliter firichiorem fidejuſſun 
recipit interpr . — ne extendatur ultra id quod 
expreſſum, aut ſaltem mente argue fententia verborum Kaul 
comprehenſum eft. | 


CY? 


May it therefore re plegſe your Lord/hips to alter your ln 
lacutor, and to ſuſpend the Letters ſumpliciter, far- 
tber than what reſpects Pitcairne's futromfions 
after the Petitioner's Bond of Cautionry ; ar, befor: 

 - anſwer, to appoint the Magiſtrates ſpecially to con- 
r. whether it was ever mentioned, pro- 
poſed, or agreed, that the Petitioner ſhould be bound 


* Arrears. 
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C OPY Bond, Mr. Goats Pitcairn, Treafurer 


of the Trinity-hoſpital, and Cautioner, to the 
City of: Edinburgh, I 
YE | 
NOW all Men by theſe Preſencs, me YI orge Pitcairne, 
Merchant in Edmburgh. WHEREAS the Lord Provoſt, 
Magiſtrates and Council, with the Deacons of Crafts, Ordi- 
nary and Extraordinary, or the City of Edinburgh, Governors 
and Adminiſtrators of the Trinity-hoſpital there, by their 
Act of Council, dated the 6th Day of January 1762 Years, 
elected me into the Office of Treaturer to the ſaid Hoſpital, 
AND WHEREAS, I che ſaid George. Pitearne, did, upon 
the 29th Day of February laſt, propoſe to give a Bond to the. 
Extent of 2: eo Sterling, by myſelf, and Robert Gardner, 
Eſq; late Commiſſa to the * in. Scotland, as Cautioner- 
for me, in Manner * mentioned ; whereupon the ſaid: Ma- 
giſtrates and. Council, with the Deacong of Crafts, Ordinary 
and Extraordinary,. did; upon the ſaid 29th Day of February 
laſt, approve of the ſaid Propoſal, and did enact and OR-- 
DAIN, that in all Time hereafter, the Treaſurer of the ſaid i 
Hoſpital, for the'time- being, ſhall, within: three Weeks af-- 
ter his being elected into the ſaid Office, find Caution to the 
datisfaction of the Magiſtrates and Council of the ſaid City, 
as Governors foreſaid, for his Intromiſſions with the Reve- 
nue of the ſaid Hoſpital: THEREFORE, I, as Principal, 
and with and for me, the faid Robert Gairdner, Eſq; as Cau- 
tioner, do hereby. BIND and GBLIGE US, conjunitly and 
feverally, our Hes, Executors and Suceeſſors, and Intromit- 
ters with our Goods and Gear whatſoever, . that I; the faid- 
George Pitcairne, ſhall make juſt Count, Reckoning and Pay- 
ment, of the:Rents id Reverine of the ſaid Hoſpital, to . 
| Magiſtrates - 
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